Honorable Richard Linn

Court of Appeals for the Federal Circuit

“Effective Argument at the Federal Circuit” April 14, 2004

A Summary of the 10 Points for a Better Appeal

1. Only argue errors below on which you are most likely to succeed.

2. Present the standard of review for each issue.

3. Be true to the record.

4. Be concise and take out words like “clearly,” “undoubtedly” and “patently” and use few, if any, footnotes.

5. Identify the errors to be corrected

6. Begin and end the oral argument strong –have a written script for both.

7. Know the record and the precedent.

8. Respond convincingly to opponent’s strong points.

9. Avoid ad hominem attacks.

10. Use demonstrative evidence sparingly at oral argument.  Use demonstratives in the appendix or brief instead.

Further Points:

A. At oral argument, do not repeat the brief – tell why you should win.

B. Do a mock hearing with colleagues who are familiar with the issues.

C. When asked a question – answer it and tell where support is in the appendix.

D. Read and re-read everything before oral argument, including all of the cases cited in the briefs.

E. Do not use the entire allotted word count, if you can avoid it.

F. Cite the gems from the record in the brief.

G. Do not get bogged down in the statement of issues presented – include fact, legal and standard of review components in the statement.

H. An effective method in the brief may be presenting a narrative of the facts using quotes from cases and the record without attribution.  Cite to the record and cases later in the brief. 
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